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AHHOTauMsl. B COBpeMEHHOM MEXIyHapOJAHOM IIPaBE BCE CIOPbI AOJDKHBI pPa3pelIaTbCsl MUPHBIM IYTEM. XOTS
MIPUMEHEHHEe CHITBI HEAOIMYCTHMO | 3ampeineHo B 21 Beke, 0JHaKO OYCHb YaCTO TEPPUTOPHAIBEHBIE CIIOPHI IIEPEPACTAIOT
B BOOPYKCHHBIE KOH(DIUKTHI.
MexnyHapoqHOe MpaBO IIPaB YEIOBEKAa YacCTO COCPEAOTOYEHO HA BOIPOCE O TOM, MPOAOJDKAET JIM IPaBO IIpaB
YeJloBeKa MPUMEHATHCS BO BpeMs BOOPYKEHHOTO KOH(MJIMKTA, M €CIIM Ja, TO Ha TOM, KaK 3TH JBa CBOJAa HOPM MOTYT
JONOJIHATH APYT Ipyra. B 1aHHOM cTaThe aHaIM3UPYOTCSl OCHOBHBIE MPOOJIEMHBIEC ACIIEKThl B3AUMOOTHOIICHUH MEXITY
MI'TI u MIIITY. 3T0T BOIPOC MIMPOKO 00CYKTACTCS CIICIIUATTUCTAMH, H TUCKYCCUH HA 3TY TEMY €Ille He 3aBEPIIIUCH.
MexayHapoasslii Cy HEOAHOKPATHO aHATTU3UPOBAJ B3aUMOCBS3b.
[IpoOnemsl, MOJHATHIE B 3TOH CTAaThe, MOXKHO Pa3AeIuTh Ha CIEAYIOIINI HaOOp BOIIPOCOB:

1. [Mo3uuust MexayHapoIHOTO CyJa OTHOCUTENBHO B3auMOOTHOIIEHU Mexay MITI u MITITH

2. Ciepa npumenenust MJIITY Bo Bpemst BOOPY>KEHHOT'O KOH(IIUKTA.

3. [Ipumenerne MJIITY u MI'TI Bo BpeMs Tak Ha3bIBAEMOM BOHEI C TEPPOPHU3MOM.
B ka)k0M H3 3THX IIYHKTOB €CTh CBOH IIPOOJIEMBI M BOIIPOCHL, HA KOTOPBIE HEOOXOANMO OTBETUTH.
KiaroueBbie cjIoBa: MEXIYHApOJHOE IPABO, MpaBa 4elloBeKa, MeXIyHapoIHOE MPaBO BOOPYKEHHBIX KOH(IMKTOB,
Mexnaynapoassiii Cyn IlpaBocyans, Koppensaus

There are lots of different points of view about  scientists think that there is no interrelation between
the co-application between IHL and IHRL. Some this two laws and each of them has its own field of
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application. There is a widely held view that IHL is
a low of wartime and the IHRL is a law of
peacetime. While IHL regulates the conduct of
hostilities and the protection of persons in situations
of armed conflicts, International Human Rights law
protects the individual from abuse or arbitrary
exercise of power by State authorities. And
scientists who support this position insist that there
is no correlation between the discussed laws. Each
of them has its own scope and time of application.
The others admit that we are dealing with two
independent bodies of law but they also point, that
in lot of situations IHL and IHRL can be co-
applicated. And here we have a problem, that is-how
especially IHL and THRL can be co-applicated?
Which is the scope of interrelation between them?
We can find the answers in decisions of ICJ,
specifically, in The Nuclear Weapon case, The Wall
case and DRC v Uganda Case.

1. In The Nuclear Weapon case, while giving

an advisory opinion in 1996 a problem of appli-

cable law had risen. In par. 25 Court stated:

“the protection of the International Covenant

of Civil and Political Rights does not cease in

times of war.... The test of what is an arbitrary
deprivation of life, however, then falls to be
determined by the applicable lex specialis,
namely, the law applicable in armed conflict
which is designed to regulate the conduct of

hostilities [3].

From the wording of text emanate that ICJ,
when giving an advisory opinion, observed IHL as
lex specialis when it comes to right to life during
armed conflicts.

2. In The Wall case 1CJ proposed that there are

three options when considering the parallel

application of the two fields. The Court stated:

“some rights may be exclusively matters of

International Humanitarian law: others may be

exclusively matters of Human Rights law; yet

others may be matters of both these branches of

International Law. The Court will have to take

into consideration both these branches of

international law, namely, human rights law
and,as lex_specialis, International Humanita-

rian law.” [1].

As we can see The Court again mentioned the
maxim Lex specialis but for this time didn’t mean it
for only right to life. The statement considered
application of all rules of IHL as lex specialis
during armed conflicts.

3. In DRC v UGANDA case ICJ stated the

same as it did in The Wall case, but completely

abandoned the theory of lex specialis [2].

The position in this case is reasonable. Theory
of lex specialis had risen lots of discussions and has
lots of problems. First of all many scientists denied
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the concept of prevailing branch of law in one
system of law. As it is widely known, international
law is a horizontal system. International Humani-
tarian Law and International Human Rights Law are
two equal bodies of law. They think that even ICJ
can’t state that IHL is /ex specialis against IHRL.

And another question that we see is which
maxim of law The Court meant by saying Lex
specialis? Lex specialis derogate Legi generali or
lex specialis complemente legi generali? In the first
version we understand that specific law perevails
over general law. In the second one - the specific
law compliments the general one. Following the
examination of the two Advisory Opinions (the
Nuclear Weapon and The Wall), it has been asserted
that IHL is lex specialis Complementary and not
derogatory of Human Rights Law. The propose of
using the concept of lex specialis by the Court was
harmonization of co-application of two fields of
law. A theoretical model for the parallel application
of IHL and IHRL must be more specific and
concrete to ensure legal certainty, lot more legal
certainty then the theory of lex specialis as to
prohibit the potential manipulation of law.

So, we understood that the applicability of
Human Rights law does not cease in times of armed
conflicts. But we can’t say that IHL and IHRL have
the same scope of application. The most serious
difficulty that must be controlled lies in the question
of whether there are not after all limitations to the
scope of applicability of human rights law and
whether it applies to all the situations of armed
conflicts. This question revolves largely around the
issue of extraterritorial applicability of human rights
obligations. The problem of extraterritorial
obligations is primarily of relevance to international
armed conflict since it is in such situations that state
is likely to be operating outside its borders and the
questions are raised as to whether human rights
obligations can extend to actions of state forces
outside the states recognized borders even after
excepting that human rights law has not disappeared
with the outbreak of conflict. While the personal,
material and territorial applicability of IHL
essentially depends on the existence of a nexus with
an armed conflict, the applicability of human rights
protections depends on whether the individual
concerned is within the jurisdiction of the state
involved [4]. For example, during an international
armed conflict, IHL applies not only in the
territories of the belligerent States, but essentially
wherever their armed forces meet, including the
territory of third State, international airspace, and
even cyberspace. According to the prevailing
interpretation human rights law applies, when
individuals find themselves within territory
controlled by a State, including occupied territories



(territorial jurisdiction), or where a State exercise
effective control, most commonly physical custody,
over individuals outside its territorial jurisdiction
(personal jurisdiction). The International Court of
Justice, The Human Rights Committee and states
are of the opinion that Human Rights law applies
extraterritorially, within its jurisdiction, including
times of occupation.

One of the main areas of difficulty with regard
to joint applicability — that of extraterritorial
applicability of human right obligations — is much
less of an obstacle in the case of non-international
armed conflicts, where the conflict is taking place
within the territory of the state. The Fact that IHL
treaty law dealing with non-international armed
conflicts is comparatively sparse points towards use
of Human rights law to assist in the regulation of
conduct during such conflicts. The few existing
treaty rule can be compared and likened to non-
derogable human rights, and where ITHL treaties are
silent, human rights law might be offered as an
answer. For example [4]. Unlike the IHL rules on
international armed conflicts, the treaty rules for
international conflicts make no mention of a legal
status of combatants , persons who may participate
in the hostilities and can be lawfully targeted.
Whereas the targeting of civilians is prohibited, it is
unclear how to classify members of armed groups
and consequently determine when they can be
targeted. In international armed conflicts the
reasoning behind use of the relevant IHL rules as lex
specialis when faced with a potential violation of
the human rights law obligations to protect the right
to life is fairly obvious. A combatant lawfully target
another combatant, and this should not be regarded
as an arbitrary or unlawful killing. While the
dividing line between combatant and civilian might
not always be one hundred per cent clear in
international armed conflicts, it is a distinction that
can be maintained at most times. Not so is the
situation in non-international armed conflicts, in
which this distinction is not as readily visible,
neither on the ground nor in the law. The said can be
a reason to say that human rights law standards
should be the ones to prevail during non-
international armed conflicts. So it is in the case of
so-called “war against terrorism.” There can be two
possible situations: terrorism which became an
international armed conflict and terrorism which
became a non-international armed conflict. The
scope and level of violence required in order for a
conflict to be regarded as non-international conflict
has never been clearly defied. If a State party claims
that the so-called war against terrorism is a non-
international armed conflict a problem of status of
the participants is raising. State were and still are
unwilling to grand a status of combatants to
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insurgents and other non-state actors who take part
in non- international armed conflicts, as doing so
would not only afford them an element of
legitimacy, but would mean that that they enjoy the
two privileges of combatants — Immunity from
criminal liability for fighting and prisoner - of - war
status. It therefore seems almost self-evident that in
non-international armed conflicts, including the so
called “war against terrorism”, there are
“combatants, who, as opposed to civilians, may
legitimately be targeted by the other side, they can
be attacked by the other party of the conflict. As
opposed to international armed conflicts, in which
combatants are required to have a ‘fixed distinctive
sign recognizable at a distance’, in non-international
armed conflicts, including the so-called war against
terrorism, no such a demand exists. And can the
opposing party to the conflict be required to fight
against the participants to an armed or terrorist
group only when they are actually fighting? The
answer is ‘no’. While he armed conflict continues
members of the terrorist group who have taken an
active part in hostilities may be targeted, and not
only in case of having an active participation. One
of the obvious difficulties in this approach is the sort
of evidence required to establish an active role. In
many cases such evidence will be based on
intelligence information. But how can we be sure
that the targeted persons are indeed real terrorists?
There will always be a possibility that the targeted
person is not a real terrorist and killing him was not
proportional and gave no military advantage to the
State party. In discussed situations applying Human
rights standards can partially solve the problem.
The alleged terrorist may be detained and given to a
fair trial, as proposed by International Human rights
law.

So, the position in the current article is, that not
only THRL does not cease its applicability during
armed conflicts, it must also prevail during non-
international armed conflicts, including so-called
‘war against terrorism’, because the uncertainty of
the status of persons who have direct participation in
hostilities gives a state party carte blanch every time
they should decide over the lawfulness of targeting.
The object of the attack has to be to prevent a
concrete danger which could not reasonably be
prevented by other means and that was highly likely
to be realized if immediate action was not taken. A
state cannot avoid its obligations to respect and
ensure the right to life anytime that it is possible.
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