Problems of ensuring IHRL in the context of the introduction

of a state of emergency
Khachatryan Nare A.
Post-graduate student of Armenian-Russian (Slavonic) University (Yerevan, RA)
nare.v.khachatryan@gmail.com
UDC 40.06.01
Keywords: International Human Rights Law, Covid-19 Epidemic, Reproductive Law, Fundamental
Freedoms

Uwpnnt hpwniapatiph Uhgwqquyhtt ppunnibiph wwymwwinipyjui minhphtpp
wpnmuljupg npnipjul yujiwbhbtpnog

Towswmnpypuh Gupk U.

<Suy-Oniuudpuly (Upuynfoulpudy) huduguwguabh wuyppoion (Gplouwb, <<)
nare.v.khachatryan@gmail.com

Withnthwghp. Unyt ghnmuud hnnpduop tghpqud £ dudwbwluwlhg wphowphnid mhpnpupumwupg npni-
Puip tir Uwpnne hpuynibpbtiph dhowqquyhtt hpuyniiph wyyupumuyuibinipyubtp wmhpnn hpuyghuyniyd; Unyghn-19
hudwbwnpuyp giiuhyuwyp thnputig pwutnd wbpp, dwpnhy ujutightt wypty dh pwpp vwhiwbuthwnidotinh
wuydwbbtpnid, hosh httmbtirwbpny wphowuphp jubghtg tnp hpujubinpdtiph uintinddwt junph wingtin, npntigny
np Juptih Yhttp upgquynpyty untindguwid npnipnibp: Unybd ptidugh oppwtujiipnid niunidimuphpynid £ ph
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AnHotanusi. /laHHas HaydHas CTaThsl IOCBSIIEHA YPE3BBIYAHHOMY IIOJIOKEHHIO B COBPEMEHHOM MHpPE 3allUTe
MEXIYHApOAHOTO IpaBa MpaB YeIOBEeKa B cioxwuBHIelcs cutyauuu. dnunemust Covid-19 nepeBepHyina HOPMaIbHYIO
KHU3Hb C HOT Ha TOJIOBY, JIFOOM CTaJH JKHTh B YCIOBUSX Psla OTPAaHUYCHHUH, B Pe3yJbTaTe Yero MUpP CTOJKHYJCS C
npoOJIeMOl CO30aHUs HOBBIX 3aKOHOB, KOTOPBIE MOTJIH OBI PEryJIHpOBaTh CIOXKUBILYIOCS CHTYalWr0. B naHHOH Teme
HCCIIeAyeTCs, KaKHe HOBBIE MPOOJIEMBI MIPUHECIA SMUIEMUs, KAKHEe 3aKOHOJIATENIbHBIE IPOOEIbl UMEIIH TOCYIapCTBa B
3aIlUTe MPaB U CBOOOJ YETIOBEKa BO BPEMs YPE3BBIYAMHOIO MOJIOXKEHHs. BakHOCTH BBIOOpa 3TOH TeMBI 00yCIIOBIEHA
TEM, YTO MPABO — 3TO PAa3BUBAIOIIMNCS OPraHU3M, C TEYEHUEM BPEMEHH MEHSIOIINICS MHUp, JUKTYET CO3JaHHe HOBBIX
MIPABOBBIX CUCTEM.

KioueBbie ciioBa: MeXayHapoOAHOE TIPaBo MpaB 4esoBeka, snuaemus Covid-19, penpoayKkTHBHOE IpaBO, OCHOBHBIE
CBOOO/BI.

In many European countries, in other parts of  Deliberately misleading information spreads faster
the world, the development of the rule of law was  and easier than ever before, especially on social
declining even before the coronavirus epidemic. media. They also share misleading information
Human rights L their importance are openly about the coronavirus epidemic, which aims to
challenged, and the principle of the rule of law is  undermine the trust of the authorities and political
interpreted with an emphasis on national actors.

characteristics. A number of European countries This leads to inconsistencies in national
have weakened the basic structures and legislation  strategies. Italy or France have imposed strict
of the rule of law. sanctions to limit the spread of the virus. Denmark,

The independence of the courts has been  with its smaller population and lower incidence
weakened, and the conditions of human rights rates, was able to adopt a milder version of social
organizations and civil society have been reduced or  detention after premature closure of its borders.
their activities have been completely prevented. — None of these countries currently conducts mass
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testing as in Germany, but the mortality rate is lower
than in other European countries.

The prevailing period of emergency in the
world also calls into question the protection of
fundamental rights and the protection of human
rights and freedoms in the current state of
emergency becomes a priority.

According to the ECHR, deviation from
fundamental human rights is allowed "in conditions
of war or other state of emergency, when there is a
threat to the life of the nation". Earlier legal
documents did not usually refer to "war" but
contained a similar reference to public emergencies
[1].

The 27 EU member states, along with 20 other
European countries, are members of the Council of
Europe based on the European Convention on
Human Rights (ECHR) [2]. The European Court of
Human Rights has described this founding text as an
"instrument of FEuropean public order". The
Convention contains a list of rights, most of which
may be restricted for valid purposes, including
public health. Provided they are "necessary in a
democratic society", these restrictions are acceptable
in normal times [3]. In those particular
circumstances, the Convention has a special
provision which allows for the unilateral derogation
of contractual rights. Article 15 allows States to
"take measures in the event of war or other public
emergencies which threaten the life of the nation
[...] which deviate from its obligations". Article 4
(1) of the International Covenant on Civil and
Political Rights (ICCPR), Article 27 (1) of the
American Convention on Human Rights (ACHR) or
Article 4 of the Arab Charter of Human Rights. It is
noteworthy that the African Charter does not
contain any provision on deviations; the African
Commission has concluded that no deviation is
possible. Pursuant to Article 15 3 3 of the ECHR,
Latvia, Romania, Armenia, Estonia, Moldova,
Georgia, Albania, Northern Macedonia, Serbia and
San Marino have notified the Secretary General of
the Council: that they were referring to this
provision to counter the ongoing epidemics.
Pursuant to Article 27 A 3 of the ACHR,
Guatemala, Peru, Ecuador, Colombia, Bolivia,
Panama, Chile, Honduras, Argentina, and EI
Salvador have notified the Dominican Republic to
the Secretary-General of the Organization of
American States (OAS). on a state of emergency by
notifying other States of the special regulations they
have adopted [4]. Several countries have updated
their notifications to the Council of Europe OAS.

State obligations under international human
rights law are mainly divided into obligations to
respect, protect and "implement" human rights. This
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classification is still compatible with the difference
between positive liabilities and negative liabilities
for all rights. According to the European Court of
Human Rights, the Convention "is intended to
guarantee practical - effective rights, not theoretical
or illusory ones".

In a public health emergency, as usual, human
rights protection may require special measures that
make the basic rights of wvulnerable people as
effective as the rest of the population. Ignoring these
special needs in the context of Article 15 may raise
questions of proportionality [5, at 93]. In its decision
of 10 April 2020, the Inter-American Commission
on Human Rights called on States to take into
account "special effects their limitations or
suspensions". may affect the most vulnerable groups
to ensure that the impact is not disproportionate and
take any action that may be necessary.

An example of a special restriction is the
restriction on women's reproductive rights. Women
have access to contraceptives, as well as legal
abortions. As the crisis calls for the reorganization
of hospitals to fight the epidemic, it is necessary to
postpone the term of abortion. Poland, for example,
uses the blockade to discuss abortion in case of fetal
abnormalities.

If health protection falls within the notion of
"privacy" (Article 8), the European Court of Human
Rights is usually reluctant to interfere in the
management of scarce health resources by states.
For example, in the case of Pentyakovka Others v.
Moldova, where patients complained about the lack
of free access to dialysis, the Court noted that "the
applicants' claim is equivalent to the state funding
requirement, which, given its limited resources,
should not be diverted to other tax-financed funds".
"While it is obviously desirable for everyone to have
access to the full range of medical treatment,

including  life-saving  medical  procedures,
medicines, the lack of resources means that,
unfortunately, there are many people in the

Contracting States who will not be able to use it,
especially in permanent and expensive treatment"
[6]. This pragmatic approach will certainly apply to
the use of women's reproductive services in
emergencies, with some justifications. However, the
public health crisis cannot be used as a pretext to
legitimize unnecessary violations of women's rights.

The human rights courts will certainly be
overburdened with applications following the
COVID-19 crisis. If states have some discretion in
deciding a state of emergency, the international
human rights courts will consider the need for
measures to address it, using the principle of
proportionality. States should pay special attention
to vulnerable groups of the population. In their



study, international courts will rely on different
indicators to determine whether they could have
achieved the same results through more lenient
measures at the time of their adoption. The duration
of those events will be considered. In some cases,
applicants may allege a violation of the prohibition
on torture, inhuman or degrading treatment or
punishment, especially in the context of detention.
In addition to this global emergency management,
this prevailing crisis underscores the fragility of the
healthcare sector, prompting governments to
reconsider their investment plans in the healthcare
sector.
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