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AHHOTanusl. B Hay4HOU cTaThe 00CyKIal0TCsl BOIIPOCHI, CBA3aHHBIE C IIPHHIIMIIOM BEPXOBEHCTBA MpaBa EBponerickoro
Coro3a, pacCMOTPEH BONPOC CTAHOBICHUS 3TOr0 HEMUCAHOIO MPUHIKIA MOCPEACTBOM pelleHud npuHAThHIX Cynom
npaBocynusi EBpomeiickoro Coro3a, nmpuBeIeHbI IpUMEpHl cyaeOHbIX mpounsBoacTB «Ban I'enn en Jlooc mporus
AnMUHHCTpanuy BHyTpeHHHX AoxonoB Hunepnannos», «Kocra mpotus OHEJI» u T. A. B crarbe naHo pasbsicHeHue
3HAQYEHUS] W CYIIHOCTH IPHHIMIIA BEPXOBEHCTBa mpaBa EBpomneiickoro Coro3a, MOIBEPrHYTHI aHAIU3Yy NEUCTBHSA U
MPUHATBIE 10 MpeIoXKeHnto mpeMbep-muaucTpa PII pemenms Koncturymmonnoro cyma PecmyOmumkum Ilombma,
KOTOPBIMHU TIOCJIEHSSI IBITAETCSl OCHapuBaTh BepxoBeHCTBO pemeHmid Cynma mpasocynus Espomeiickoro Coroza n
HEKOTOpble MyHKTHl YupenutenbHbXx JloroBopoB EC. [lamee mpencraBiensl neiictBus EBpomeiickoit Komuccnu mo
paspemeHnio 3Toi mpaBoBoi gminemMmbl u orBeT Cyma mpaBocymus EBpomeiickoro Coro3a ¢ Ha3HauYeHHEM
COOTBETCTBYIOLIMX CAHKLIUH IO BOIPOCY HECOONIOAEHMS M HEBBIIOIHEHHS NPHUHATBHIX OOECIEYUTEIbHBIX Mep (IIeHH
cocrasisier 1.000.000 eBpo B neHp). Ha ocHOBE mpeicTaBICHHOr0 Marepuiia aBTOPOM CJIeJIaHbl COOTBETCTBYIOIINE
BBIBOJIbI M TOMYEPKHYTa Ba)KHOCTh HE3BIOJIEMOCTH IIPHHIMIIA BEPXOBEHCTBAa mpaBa EBpomeiickoro Coro3a Kak
OCHOBHOT'O KpPaeyroJIbHOro KaMHs, Ha KOTOPOM JepKHUTCs BCs paBoBasi cuctema EBpomnelickoro Corosa.

Kuouessle cioBa. EC, CITIEC, ECITY, JEC, ADEC, Koncturyunonusiii cya [omsum, Komuccus EC.
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In the modern world public authorities are
trying to implement the concept of rule of law at the
same time realizing the typical standards of a
democratic society. The European Union is not
devoid of these processes either, and moreover, in
line with democratic standards. EU within the
framework of the global legal system was able to
turn the rule of law and the fundamental principle of
the primacy of EU law' into an exemplary form of
law enforcement. In different legal systems legal
norms have different legal force and subordination.
Concerning EU legal framework it’s clear that to
avoid various legal collisions and problems in own
legal system, the EU fixed a clear hierarchy of legal

norms’ [1]. In this context, the fundamental
principle of the primacy of EU law plays a key role
among all kinds of EU legal regulations.

Nevertheless, in the EU legal sistem itself, even
taking into account all these regulations, there is a
certain paradox of deliberate denial of the principle
of primacy of EU law by the certain EU member
countries’. In order to reveal the essence of the
principle of the supremacy or primacy of EU law,
and to understand the reason of these kinds of
contradictions, first of all, it is suggested to refer
briefly to the judicial precedents due to which this
principle was established, and then discuss the
problem we are interested in.

In the world order emerging after the Second
World War, both Constitutional legal regulations of
European countries and international treaties needed
new legal frameworks with the newest approaches.

The principle of the primacy of EU law is not
enshrined in the EU treaties, it has developed over
time by means of the case law (jurisprudence) of the
Court of Justice of the European Union (hereafter

' The principle of the primacy of EU law is based on the idea
that where a conflict arises between an aspect of EU law and an
aspect of law in an EU country (national law), EU law will
prevail. If this were not to be the case, EU countries could
simply allow their national laws to take precedence over
primary or secondary EU legislation, and the pursuit of EU
policies would become unworkable.

% The hierarchy of EU law is based on primary legislation and
secondary legislation. In his turn the Primary legislation is made
up of : the EU Treaties, which are binding agreements between
EU member countries, the Charter of Fundamental Rights (since
the Treaty of Lisbon), general principles established by the
Court of Justice of the European Union. Secondary legislation
comprises all the acts adopted by the EU institutions which
enable the EU to exercise its powers: regulations, directives,
decisions, recommendations, and opinions.  Finally,
International agreements with non-EU countries or with
international organisations are an integral part of EU law. These
agreements are separate from primary law and secondary
legislation and form a sui generis category.

* German Constitutional Court ruled against a CJEU judgment,
as well as the Czech and Romanian constitutional courts in 2006
and 2021, respectively.
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CJEU or “the Court”). And the first CJEU (at the
time ECJ) act initiated the primacy of EU law was
the case C-26/62 Van Gend en Loos v Administratie
der Belastingen, in which Court has declared: “I.
Article 12 of the Treaty establishing the European
Economic Community produces direct effects and
creates individual rights which national courts must
protect.” [2; 16; 17]. Ipso facto, what the Court
declared meant that the laws adopted by European
institutions must be integrated into the legal systems
of EU countries, which are obliged to comply with
them. EU law therefore has primacy over national
laws.

The next significant steps in the matter of
becoming a legal basis for primacy of EU law were
a gradually adopted judicial decisions (cases) in
which the Court affirmed the primacy of European
law: Case 6/64 Flaminio Costa v ENN.E.L. [3], Case
11/70 Internationale Handelsgesellschaft mbH v
Einfuhr und Vorratsstelle fiir Getreide und
Futtermittel [4], Case 106/77 Amministrazione delle
Finanze dello Stato v Simmenthal SpA [5], Case C-
106/89 Marleasing SA v La Comercial Internacional
de Alimentacion SA [6], Case 51/83 Commission of
the European Communities v Italian Republic [7].

Thereby the evolution of judicial cases is
reduced to the following: the Community constitutes
a new legal order of international law for the benefit
of which the states have limited their sovereign
rights, albeit within limited fields and the subjects of
which comprise not only member states but also
their nationals [16; 17]; the Court clarified that the
primacy of EU law must be applied to all national
acts, whether they were adopted before or after the
EU act in question. EU norms prevail even over the
Union member countries' constitutional norms (in
case of relevant acts, they should be necessarily
incorporated into national law), and in cases of
conflict between these norms, national courts (later
also public authorities) should give preference to
EU norms, and at the same time take the necessary
actions to eliminate contradictions in national
norms. Thus, EU law becoming superior to national
law, the principle of primacy therefore seeks to
ensure that citizens are uniformly protected by an
EU law across all EU territories.

In the context of the subject discussed one can
give a new example where the rule of law of the EU
is questioned. So, contrary to the principle of
primacy of EU law, Poland’s Constitutional Court
judgment of October 7, 2021 (case K 3/21) found
various articles of the Treaty on European Union
(TEU) unconstitutional. On March 2, 2021, CJEU
ruled on a request for a preliminary ruling from the
Judicial Administrative Chamber of Poland’s
Supreme Court (case C-824/18) on the interpretation



of Article 267 of the Treaty on the Functioning of
the European Union (TFEU) and Articles 4(3) and
19(1) of the Treaty on European Union*. In response
to this Poland’s Prime Minister challenged the
CJEU’s judgment and submitted a written request to
Poland’s Constitutional Court for it to rule on (i) the
compatibility of EU law with the Polish
constitutional order; and (ii) whether Poland’s
domestic courts were bound by CJEU judgments.
His requested the Constitutional Court to determine
whether article 1 TEU should be interpreted as
enabling or requiring national authorities not to
apply the Polish Constitution, or otherwise as
requiring national authorities to apply EU provisions
contrarily to Poland’s Constitution. He, also
requested the Constitutional Court to rule on
whether (i) a domestic court must apply legal
provisions that are contrary to the Polish
Constitution, including a provision that has been
declared unconstitutional by the Constitutional
Court thus becoming ineffective; or (ii) the
application of Poland’s Constitution must prevail.
On October 7, 2021 Poland’s Constitutional
Court in his judgment, with 10 votes in favor and 2
against, (i) examined the compatibility of articles 1,
2,4 (3) and 19 (1) TEU with the Constitution; and
(i1) ruled on the matters raised by the PM declared:
First, the Constitutional Court found that articles 1
and 4 (3) TEU are “incompatible” with the Polish
Constitution, since they allow the EU to overstep
the powers transferred by the Republic of Poland
under the treaties. Second, the Constitutional Court
considered the second paragraph of article 19 (1)
“incompatible” with the Constitution because it
allows for (i) the disapplication of the Polish
Constitution, and (ii)) the overturning of
Constitutional Court judgments that invalidate EU
law provisions. Finally, the Constitutional Court
found that articles 19 (1) and (2) TEU were
“incompatible” with Poland’s Constitution because
they allow EU courts to unlawfully invalidate

* On 29 April 2020, the Commission launched an infringement
procedure on the law of 20 December 2019 amending a series
of legislative acts governing the functioning of the justice
system in Poland. On 31 March 2021, the Commission decided
to refer Poland to the Court of Justice and asked for interim
measures (C-204/21). On 14 July 2021, the Court of Justice
imposed interim measures on Poland, granting the request of the
Commission on all points. The Court ordered Poland in
particular to immediately: Suspend the provisions by which the
Disciplinary Chamber of the Supreme Court can decide on
requests for the lifting of judicial immunity, as well as on
matters of employment, social security and retirement of
Supreme Court judges; Suspend the effects of decisions already
taken by the Disciplinary Chamber on the lifting of judicial
immunity; and Suspend the provisions preventing Polish judges
from directly applying EU law protecting judicial independence,
and from putting references for preliminary rulings on such
questions to the Court of Justice.
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Poland’s constitutional provisions, and even review
the judge appointment process [8; 13; 14].

Also, regarding the November 2019
proceedings (joined cases C 585/18, C 624/18 and C
625/18), the CJEU delivered a judgment on October
27, 2021, ordering Poland to pay a periodic penalty
payment of €1,000,000 to the FEuropean
Commission’ (case C-204/21 R Commission v
Poland) [10; 11; 13], for not suspending the
application of the national provisions on the
Supreme Court’s Disciplinary Chamber. If Poland
does not pay the fine, the EU could withhold
Poland’s COVID recovery funds for the unpaid
amount [8; 9].

Moreover, in this regard the position of
European Court of Human Rights (ECHR) it is
appropriate to mention. Both Courts converge in
emphasizing the importance of appearances in this
field as an essential means of preserving the trust
which justice in a democratic society governed by
the rule of law must inspire in the citizens (see, €. g.,
Micallef v. Malta, 15.10.2009, 17056/06, § 98,
recalling that “justice must not only be done, it must
also be seen to be done ). Finally, against this
background, it comes as no surprise that on the issue
of whether a court can be considered as “established
by law”, the CJEU, in contrast with its approach on
the other issues addressed, explicitly relied on
Strasbourg case-law (§§ 168, 171). The reason
would appear to be that under Article 6 of the
Convention too, the answer to this issue can only be
given from an institutional perspective, which is
much closer to the perspective adopted by the CJEU
in the present case. In this connection, see also the
recent judgment in the case of Reczkowicz v.
Poland (22.7.2021, 43447/19) in which, after
abundantly referring to the case-law of the CJEU
concerning the recent reform of the judiciary in
Poland, the ECHR found that the Disciplinary
Chamber of the Polish Supreme Court could not be
considered a “tribunal established by law” (§ 277)
[11; 8].

> In relation to the abovementioned rulings of the Court of
Justice of 14 and 15 July 2021, the Commission considers that
Poland has failed to take the necessary measures to fully comply
with them. On 7 September 2021, the Commission, therefore,
took two decisions. First, the Commission decided to request
the Court of Justice to impose financial penalties on Poland to
ensure compliance with the Court's interim measures order
requested under Article 279 TFEU (of 14 July 2021). On 27
October 2021, the Court of Justice imposed €1 million as a
daily penalty payment on Poland for as long as the interim
measures order of 14 July 2021 has not been fully complied
with. Second, the Commission also decided to send a letter of
formal notice under Article 260(2) TFEU to Poland, for not
taking the necessary measures to comply fully with the
judgment of the Court of Justice (of 15 July 2021) finding that
Polish law on the disciplinary regime against judges is not
compatible with EU law.



On October 27, 2021 at the framework of the
above mentioned case C-204/21 R, the Vice-
president of the CJEU emphasized that: “a Member
State cannot plead provisions, practices or situations
prevailing in its domestic legal order to justify
failure to observe obligations arising under EU law
(judgment of 12 November 2019, Commission v
Ireland (Derrybrien Wind Farm), C-261/18,
EU:C:2019:955, paragraph 89), and, second, that the
obligation of the Member States to comply with EU
law is binding on all their authorities, including, for
matters within their jurisdiction, the courts
(judgment of 4 October 2018, Commission v France
(Advance payment), C-416/17, EU:C:2018:811,
paragraph 106)° ” [10; 14].

Of course, it is clear that in the end, if the
Polish authorities do not resolve this issue on their
own, and if this most serious legal crisis is not
possible to resolve in an economic way, then the
next step in resolving the issue will most likely be a
political approach (for example, depriving Poland of
the right to vote in the European Council), and with
the continuation of the negative scenario, even the
exclusion of Poland from the EU. It can be
definitely stated that without the principle of the
supremacy of EU law, the existence of the entire EU
legal system is put into doubt. In the end, it is
necessary to realize that by entering the European
family, you become the bearer of its value system
and you agree to the originally proposed legal
conditions (EU treaty terms. For instance, see article
2 of TEU [15])).

Finally, summing up the above-mentioned, we
can state that not being enshrined in the founding
treaties of the EU as a fundamental principle, the
principle of the EU law primacy is one of the
cornerstones of the EU's existence. It was step by
step implemented by EUCJ in EU legal system as a
principle, adding to the series of unwritten EU legal
sources and resolving legal gaps in that field.

All European institutions together and the
Member States are responsible under the Treaties
for guaranteeing the rule of law as a fundamental
value of the Union and making sure that EU law,
values and principles are respected. Otherwise, it
appears that the primacy of EU law gets pulverized
at the highest levels of European politics at the
pleasure of highest political actors.

The shaking of the foundations of the principle
of primacy of EU law can be seen as an attack on
the European community of values and laws as a
whole, undermining the primacy of EU law as one
of its cornerstone principles in accordance with
well-established case-law of the CJEU, expresses

® Order of the vice-president of the CJEU, 27 October 2021 in
Case C[1204/21 R, Para. 54.
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deep concern that this decision could set a
dangerous precedent.
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